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RANDOLPH, JUSTICE, FOR THE COURT:

1. This medicd mapractice action was filed in the Circuit Court of the Firg Judicid

District of Hinds County by David Alexander Clein, and his wife, Deborah Clein (“Clein”),

againg Dr. Kendall Blake (“Dr. Blake’) and the Jackson Bone and Joint Clinic, L.L.P. (JBJC).

Deborah  subsequently dismissed her suit for loss of consortium with pregudice.  Following

concluson of the trid, the jury returned a verdict in favor of Clen and jointly againgt the



defendants for $3,500,000. Dr. Blake and JBJC filed a motion for judgment notwithstanding
the verdict, or in the dternative, for new trid or remittitur, which the circuit court denied.
92. Dr. Blake and JBJC apped and raise the following issues of error:

l. The trial court erred in refusng defendants jury instructions D-12
and D-20, addressing the applicable Mississippi law regarding the
issue of informed consent.

. The trial court erred in precluding all efforts to have the jury
consider the testimony and/or account of witnesses, Ann Maddox
and Elaine Puckett.

[Il.  The trial court erred in precluding the defense from examining
witnesses, or otherwise referencing, plaintiff's belief that a
“curse” had been placed upon him by his deceased mother, an
alleged practicing witch.

IV.  The trial court erred in failing to exclude the testimony of Dr.
Hans-Jorg Trnka, a physician neither licensed to practice medicine
in the United States nor otherwise qualified to testify as to the
requisite standard of care.

V. The trial court erred in allowing gruesome, gory photographs of
plaintiff's fresh, bloody amputated limb, taken in the surgical suite,
into evidence.

VI. The tria ocourt erred in precluding the admission, or
demonstrative use, of exhibits D-20, D-21, and D-24, substituted for
those found missing after trial.

VIlI. The trial court erred in ingructing the jury, sua sponte, on the
issue of aggravation of plaintiff’s pre-existing mental condition.

VIII. The trial court erred in refusing defendants jury instruction D-19,
regar ding the non-taxability of compensatory damages.

IX.  The trial court erred in prohibiting the jury from considering the
fact that plaintiff submitted false sworn discovery responses.

X. The trial court erred in failing to preserve exhibit P-18, in that a
page thereof was found to be missng after trial, such that



appdlants are precluded from presenting their objection to such on
appeal.

XIl.  The tria court erred in denying defendants motion for directed
verdict, subsequent renewal thereof, and motion for judgment
notwithganding the verdict based upon the fact that none of
plaintiff's experts testified to the requisite degree of medical
probability that plaintiff’s amputation and other alleged damages
wer e proximately caused by the surgery performed by Dr. Blake.

XIl.  The court should, alternatively, order a remittitur as the verdict
evinces bias, passon, and pregudice on the part of the jury, and is
contrary to the overwhelming weight of the evidence.

FACTS

113. In 1981 (at the age of 18) Clein was serioudy injured in a motorcycle accident which
resulted in fractures of his left tibia, fibula, femur; several metatarsals in his left foot; and, the
amputation of the Iet fourth toe. He dso suffered multiple lacerations on the top of his Ieft
foot and a ten-inch laceration on the sole of his Ieft foot, in addition to a multitude of other
inuries. Clein remaned in the hospitd for 51 days following his motorcycle accident.
Subsequently, he endured 22 operations, in addition to other treatments, medications and
moddities. Clein's hisory of pain and discomfort to his lower left leg and foot followed for
a number of years, dbet with extended periods where no medicd trestment was sought, prior
to hisseeing Dr. Blake.

4. In August of 1982, Clein saw Dr. Harold Alexander for thick calluses on the plantar
aspect of the fourth and fifth metatarsa head areas of the It foot. To relieve the pressure
caudng the cdluses, Clen had an osteotomy of the fourth metatarsd, left foot. His last

operation during this time frame was in 1984, where he had surgery for an overlgpping fifth

toe, left foot. After these operations Clein finished high school, attended college, was adle



to run a few miles a day, worked severd jobs, including a job as a bartender and bar manager
which required him to congtantly remain on his feet.

15. In 1988, Clein sought psychiatric treatment after the death of his mother. Hishospitd
stay was three weeks, and he was treated for depression. He was also having pain over the left
second and fourth metatarsal heads, left foot, at that time, now seven years post accident. Dr.
Alexander’s notes reflect that Clein was drinking a couple of beers a day to relieve pan from
the motorcycle injury. It also hurt Clein to wak sometimes. Medica records reflect that he
had had multiple problems with the left foot following the motorcycle accident.

T6. In December of 1991, Clein developed caluses underneath the left second and fourth
metatarsal heads and an infection on the bottom of his left foot that resulted in sweling.
Following this infection, in January of 1992, Clen requested and obtained pain medications
from Dr. James Hughes in Jackson. In February of 1992, Dr. Hughes refused to authorize
refills due to the frequent requests by Clein. In October of 1992, Dr. Hughes assisted Clein
in obtaning a parking pemit from his employer due to his physca infirmites In November
of 1992, Clen who was 4ill having problems from the infection in his foot, saw Dr. Hughes,
who indructed Clen to continue non weght bearing as much as possible.  Dr. Hughes
prescribed crutches, but Clein was noncompliant and elected not to follow Dr. Hughes's
advice. Clen continued to seek treatment to relieve pain and was fitted for shoe inserts.
During this time Clein was dso agan seeing a psychiarist. Dr. Hughes continued to see Clein
for problems with his foot during 1993 and also noted that Clein had obtained orthotic shoes

which were used with inserts to dleviate his pain.



q7. In January of 1995, Clen agan saw Dr. Hughes with complaints caused by anew
orthotic shoe for the Iet foot and to renew a Jobst stocking prescription.  Clein complained
of pan and discomfort when he faled to wear his oecidly orthotic designed shoe. Clein was
given Lortab 10, a narcotic pain medication, with the admonition that Dr. Hughes would not
gve hm any more pain medications, as Dr. Hughes advised Clein that he could not treat
chronic pain problems with medications. Dr. Hughes opined that, for the most part, Clein
suffered pain from January of 1992 through 1995.

T18. In the summer of 1995, Clen and his family were preparing for a trip to Six Flagsin
Atlanta, Georgiaa According to Clein, he wanted pain medication for the trip in anticipation
of the pan he knew he would experience from waking around Six Flags in nonorthotic shoes
for long periods. Clein vidted Sx Flags in 1994 and wore tennis shoes, rather than the
orthatic shoes fitted with an insert which had been prescribed for hm.  Clein knew Dr. Hughes
would not prescribe pan medication. Therefore, Clein sought out a physician to obtain pan
medication for use on the trip.

T9. In August of 1995, Clein testified that he was working as a purchasing agent at the
Univergty Medicad Center which aso required hm to be on his feet. He continued to suffer
pain when walking, athough it was not congtant.

110. Clein first sought the services of Dr. Blake for the purpose of obtaining medications
to dlevige pan in hs left lower extremity, primaily his left foot, as his primary treating
physcian, Dr. Hughes, refused to prescribe additiond medications. Clein's first office vist

to JBJC and Dr. Blake was on August 2, 1995.



11. Dr. Blake noted that Clein experienced generd discomfort. Dr. Blake performed a
physcd examination and obtained an x-ray. To dleviae Clein's chronic pain, Dr. Blake
recommended a multiple metatarsal osteotomy without fixation as an outpatient procedure.
Dr. Blake informed Clein that he would be performing an osteotomy of two or more
metatarsals in the left foot. According to Clein, and not included in Dr. Blake's notes, the
doctor faled to inform Clen of the surgery’s high falure rate, risks of ma-union and non-
union, among other things and, that Blake had never performed a multiple metatarsa
osteotomy where the second through the fifth metatarsals would be broken in the procedure
a the same time. Dr. Blake tedtified that he had peformed multiple osteomies, but never
performed the second through the fifth in one operation. Clein eected to undergo the surgery
which took place on August 18, 1995.

112. After the surgery Clein experienced extreme pain. He went to the emergency room
soon after the surgery because of pain. Clein’'s foot was loosely wrapped in bandage and tape,
and when the foot began to swdl, this started to cut off the circulation in his foot. Clein was
ingructed to put weight on his foot following the surgery, but tedtified that he could not do this
because of excrucaing pain that would run through his entire leg. After seeing Dr. Blake for
four follow-up vidts, he was not satisfied with the way his foot was healing and returned to Dr.
Hughes for a second opinion. Dr. Hughes placed him in a cast. During this time, Clen first
wore a cast, then a waking boot, and used crutches. After the cast came off, there was unusud
seepage from his foot, and he was ill experiencing excrutiating pain.  Clein was told to try

to walk on the foot, and said he tried to do this, but it was till very painful.



113. Clen continued to have pain and saw Dr. Keith C. Donatto, an orthopaedic surgeon, with
the LSU Medica Center in New Orleans on July 21,1997. Clein only saw Dr. Donatto on this
one occason. He firs sought treatment from Dr. Frank Gottschalk, an orthopaedic surgeon
in Texas at the Zde Lipshy Universty Hospital, on August 11, 1997, for back pain which Clein
thought might be related to his difficulties with waking. Dr. Gottschalk advised that if the
foot was so panful that Clein could not bear the pain, then he should consder amputation. Dr.
Gottschalk aso recommended that Clein see a psychiaris. This suit was filed on August 29,
1997. Clen proceeded with an amputation of his left foot a the ankle joint on November 6,
1997.

14. At trid Clen tedified that after the amputation he had an emotional breakdown and
became depressed. He was admitted to a hospitad for clinicd depresson severd times. He
could not work for agpproximaey two and a hdf years following the amputation. Clen
tedtified that he used a prosthetic leg which routindy requires maintenance. He dso tedtified
how his daly life changed while uang the prosthetic. Clein gained 80 pounds subsequent to
the surgery. He tedtified that losing a limb was a “most traumatic experience”  Clein incurred
$212,477.81 in medicd expenses and logt $116,923.20 in wages. Nathaniel Fentress, a
rehabilitation counselor, tedified that Clen would have future medicd expenses in the amount
of $597,446.60 and$115,200 in future wage loss.!

115. After Clen filed suit, Mrs. Ann Maddox (Clen’'s mother-in-law), called JBJC to

discuss the lawauit with Dr. Blake. She was not able to talk to Dr. Blake, but talked with Elaine

!Although not raised on gpped, and not objected to a trid, this Court cautions
againg the use of arehabilitation counsdor to determine the present net vaue of future
medicd expenses and future wage loss, an area usudly reserved for economigts.
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Puckett, a nurse a the Clinic. The detalls of ther conversation are a issue. In Maddox's
written deposition, which was excluded by the trid court and not read into evidence, Maddox
daims that she was caling to see what care Clein should give his leg and whether or not Clein
should be wdking on it or not. However, Puckett prepared a memorandum record of her
verson of the August 7, 1998, phone cdl, wherein she wrote that Maddox caled because
Maddox did not fed like the lavauit should be taking place, and Clein should not blame Dr.
Blake for problems that he had not caused. Puckett further wrote that Maddox said that Clein
was “not teking care of his leg, and did not before this . . . he never took care of his leg.”
Hndly Maddox stated, “he is seeing a psychiaris and they are saying this is because he is
upset because of what happened to his leg but he was having problems before al this and seeing
apsychiatrist.”
ANALYSIS

716. This Court has repeatedly hdd that while litigants are not entitled to a perfect trial, they
are entitled to a far trid. Ekornes-Duncan v. Rankin Med. Ctr., 808 So. 2d 955, 959 (Miss.
2002). See also Parmes v. 11I. Cent. Gulf R.R., 440 So. 2d 261, 268 (Miss. 1983). This tria
was nether pefect, nor far. Multiple erors occurred a the trid levd, incuding the
excluson of rdevant witnesses and evidence. While the individud errors may not have been
reversble in themsdves, they may combine with other errors to make reversible error.  Estate
of Hunter v. Gen. Motors Corp. 729 So. 2d 1264, 1279 (Miss. 1999). See also IlI. Cent. R.R.
v. Clinton, 727 So. 2d 731 (Miss. Ct. App. 1998). This Court finds that the cumulative effect

of the errorsis aufficient to warrant revers and remand for anew trid.



Did the trial court err in refusng defendants jury instructions, D-
12 and D-20?

17. The standard of review for jury indructionsis asfollows:

[T]he indructions are to be read together as a whole, with no one instruction to
be read done or taken out of context. A defendant is entitled to have jury
indructions given which present his theory of the case. However, the tria judge
may adso properly refuse the ingructions if he finds them to incorrectly Sate
the lav or to repeat a theory farly covered in another instruction or to be
without proper foundation in the evidence of the case.

Thomas v. State, 818 So. 2d 335, 349 (Miss. 2002). See also Haggerty v. Foster, 838 So.2d
948, 953 (Miss. 2002).

718. Dr. Blake and JBJC argue that it was error to refuse the defendants jury indructions
Nos. D-12 and D-20.

D-12 provided:
The court indructs the jury that to recover in this case for lack of informed
consent, the plantff mus prove a causal connection between information
dlegedly not provided by Dr. Blake and the injuries to the plaintiff, if any. The
exigence of a causa connection is determined by whether a reasonably prudent
patient, fuly advised of the materid known risks, would have consented to a
multiple metatarsal osteotomy.

Therefore, even should you find by a preponderance of the evidence that Dr.
Blake faled to disclose materidly known risks about the procedure to Mr.
Clein, you should nevertheless return a verdict in favor of Dr. Blake and Jackson
Bone and Joint Clinic as to the informed consent dam, if you find that a
reasonably prudent patient in Mr. Clein's Stuation would have consented to a
multiple metatarsal osteotomy after beng fuly advised of the maerid known
risks of that surgery.

D-20 provided:
The Court indructs the jury that in order to recover in this case, the plaintiff
mus prove by a preponderance of the evidence that Dr. Blake's surgery was the
proximate cause of his aleged worsened condition and damages, if any. That is,
the plantff must prove by a preponderance of the evidence that the complaints
he dlegedly had which dlegedly necesstated an amputation were the result of



Dr. Blake's surgery and not smply a continuaion of his origind motorcyde
injury, or some other illness or condition.

Therefore, even should you find by a preponderance of the evidence that Dr.

Blake faled to disclose dl of the known materia risks of the surgery to Mr.

Clen and/or was negligent in peforming that surgery, you should nevertheess

return a verdict in favor of Dr. Blake and the Jackson Bone and Joint Clinic if

you find that plantiff has faled to show that the complaints he dlegedly had

which dlegedly necesstated an amputation were the result of Dr. Blake's

surgery and not damply a continuation of his original motorcyle injury or the

product of some other condition.
119. This Court finds that D-12 and D-20 should have been submitted to the jury. Each
presented separate theories of the defendants case, were not repetitive, correctly stated the
law, and had a proper foundation based on the evidence presented. The trid judge eviscerated
the defense of Dr. Blake and JBJC by denying the defendants theory ingructions, D-12 and
D-20, which compromised the defendants’ right to afar and impartid trid.

. Did the trial court err in precluding the testimony or account of
witness Ann Maddox?

720. Ann Maddox is Clen's mother-inlawv. On August 7, 1998, Maddox called Dr. Blake,
approximatey one year after the law suit had been filed. Dr. Blake's nurse prepared a written
record of the conversation. Later, Maddox voluntarily visted Dr. Blake's atorney’s offices.
Subsequently, the Defendants sought to depose Ann Maddox regarding her knowledge of
relevant evidence. On June 16, 1999, the parties appeared a2 Ann Maddox’s home to take her
deposition. According to Dr. Blake, before the deposition was commenced, Maddox produced
two letters from physicians, one which stated that she could participate in a depostion in her
home, and one that stated thet she could not due to her emotiond state. Defendants assert that

Maddox appeared cam a her home before she was confronted by Clein and her daughter,
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Clen's wife, then dso a plantiff. Paintiffs objected to the depostion, and a telephonic
hearing was held, wherein the court ordered suspension of the depostion until a hearing could
be held before the court.
721. The hearing was hdd on July 9, 1999, regarding the resumption of the deposition. The
court reviewed conflicting opinions from Dr. Troy Cadwel. In a letter dated February 19,
1999, Dr. Cddwdl opined that Maddox’'s “ability to trave is limited. A depostion should be
held a her home” Subsequently, on May 20, 1999, less than a month before the depostion
was to take place, Dr. Cadwell issued a second letter opining that the “stress of a deposition
may cause worsening of her dready undable state. Much regresson could be potentidly lethd
for this adready depressed lady. In the strongest way possble, | advise to not pursue this
depostion.” The trid judge dso referred to a letter by Dr. William G. Munn, dated February
5, 1999, which opined the following:

This lady has a long danding diagnogs of multiple scleross.  She suffers from

chronic anxiety and depression.  She takes multiple medications including

Klonopin, Prozax, and Thorazine.  She should not be placed in dressful

gtuations due to the danger of having an exacerbation of her MS. She should not

be subjected to the stress of tetifying in court in my opinion.
The court denied the defendants Motion to Resume Deposition and ruled that the defendants
could not conduct an oral deposition. However she indructed the defendants to submit written
questions as provided in M.R.C.P. 31 to Maddox and that the court would determine at a later
date what to do about her tetimony. The written depostion was taken on, July 19, 2000,
without counsel present.

922. The trid began over one and a half years later, on February 11, 2002. The defense

subpoenaed Ann Maddox for trid. At trid the defendants counsd advised the court that the

11



defendants had subpoenaed Maddox and that they had recelved a fax purportedly from Maddox
containing a letter from Dr. Munn opining that Maddox would be unable to serve on a jury
because of her health.

923. The trid judge, on her own initiative, and without a motion to quash the subpoena
pending, caled Dr. Munn and conducted an ex parte discusson about his opinion. In this
discusson, the judge determined that Dr. Munn had neither seen Maddox or physicaly
examined her for more than a year. The judge asked if Maddox was mobile, to which Dr. Munn
replied in the afirmative. Dr. Munn privately opined to the judge that she could give testimony
for thirty minutes. He further opined that “it would aggravate her multiple sclerosis and other
problems that would do more damage to her if she were to take the stand as opposed to her not
taking the stand.” According to the judge, the doctor adso opined that he did not think that
Maddox was emotiondly stable enough to take the stand. The court then sua sponte released
Maddox from honoring the subpoena and ruled that the written deposition could be introduced
into evidence subject to her review. Clein was asked if he had any objections to the deposition
being read into evidence, to which he did not. However, objections were reserved to some of
the questions and answers.

924. Later during the trid, the court reviewed Maddox’'s written deposition. The court noted
that at the beginning of the deposition, Maddox stated that she was under the influence of drugs
and that she could not be accurate. However, a complete reading of the deposition belies this
assertion and the witness's responses to some questions appear quite lucid, abeit other
responses evidence evasveness. The bads of the evasiveness is supported by Puckett's notes

of the teephone cdl to Dr. Blake's office wherein Maddox expressed a dedre for

12



confidentidity for more than one reason, including the reationship with the Clen's children.
Additiondly, defendants assert that during the attempted teking of the ord depogtion on June
16, 1999, Maddox was confronted by both her daughter and son-in-law. Unfortunately, the
judge faled to require the physcd presence of Maddox in order to make a judicid
determination on the record under the Missssppi Rules of Civil Procedure as to the witness's
competency, or require tetimony of any physdans to make a judicid determinaion on the
record of the validity of Maddox’s dleged unavailability.
925. To compound these errors, the judge incorrectly excluded Maddox’s Rule 31 deposition
inits entirety, from being heard by the jury.
926. Therefore, the jury was precluded from hearing any testimony, by depostion or
otherwise, of Ann Maddox. This was cealy eroneous. Under Missssppi law, “if the
evidence has any probative vdue a dl, the rule favors its admisson.” Miss. R. Evid. 401, cmt.
See also Holladay v. Holladay 776 So. 2d 662, 676 (Miss. 2000). “[T]he threshold for
admissbility of rdevant evidence is not great. Evidence is rdevant if it has any tendency to
prove a consequentia fact." Whitten v. Cox, 799 So.2d 1, 15 (Miss. 2000). “Any witness is
competent to tedify who has evidentiary facts within his personal knowledge, gained through
any of his senses.” Dennis v. Prisock, 221 So. 2d 706, 710 (Miss. 1969). Portions of
Maddox's testimony should have been admitted as it was clearly relevant and had probative
vaue.

A. Ordering the Written Deposition
727. 1t was eror for the judge to order a written deposition based solely on conflicting

doctor's notes or letters, especidly when they only raise potential hedth problems, not

13



probable. A written depodtion is certanly not as effective as an ora depodtion, and the
defendants should not have been denied an orad depostion soldy based on conflicting and
otherwise inadmissble evidence. “[l]t has long been recognized that there are far greater
advantages in obtaining the facts and circumgtances involved in a confronting examination than
in a written one.” Goldberg v. Raleigh Manufacturers, Inc., 28 F. Supp. 975, 976-77 (D.
Mass. 1939). Furthermore, “an ora depodtion has the advantage of dlowing cross
examination of an evasve, recdcitrant, or hodile witness” 8 Charles Alan Wright, Arthur R.
Miller & Richard L. Marcus, Federal Practice & Procedure Civil 2d § 2039 at 512-13 (1994)
(footnote omitted). See also Alliance to End Repression v. Rochford, 75 F.R.D. 428 (N.D.
lll. 1976). The court should have held an evidentiary hearing regarding Maddox’s condition,
with the doctors tedifying under oath, under cross-examination regarding ther opinions and
the bads of same. The letters were insufficient, by themsdves, to disdlow an orad depostion.
Furthermore, the letters which would be inadmissible in a hearing, were insufficient in fact.
B. Releasng Maddox from her Subpoena

728. The tedimony of witnesses shdl be taken ordly and in open court. M.R.C.P. 43. Other
rules provide when depostions may be used in lieu thereof, subject to certain qudifications.
M.R.C.P. 32. Of course in certain circumstances, the court does have the authority to quash
a subpoena, but it was error for the judge to do so in the manner that occurred. According to
M.R.C.P. 45, on timely motion, the court can quash a subpoena if it subjects a person to undue
burden. However, neither party filed a motion to quash. The judge based her decison on a fax
from Dr. Munn and an ex parte conversation, without notice to either party, without the benefit

of obsarving witnesses, without the defendants having the right to confront the witness or the
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doctors advocating her unavallability as a witness. The judge erred when she caled the doctor
on her own initistive, without informing ether party of her intentions to do so, and without
alowing ether paty to explore the basis of the doctor's opinion. “A judge shal not initiate,
permit, or consder ex parte communications, or consider other communications made to the
judge outside the presence of the parties concerning a pending or impending proceeding . . .
. Miss. Code of Jud. Conduct Canon 3B(7). A hearing should have been held giving each party
the ability to obtain an accurate portrayd of Maddox’' s ability to testify vel non.
929.  Furthermore, the judge's inexplicable rdiance on a physcian’s assessment who had not
seen or physically examined the witness in over a year, was clear eror. There should have
been an in-court inquiry as to the actuad present satus of Maddox’s ability to testify, especially
with Dr. Munn's opinion that Maddox was 4ill “mobile’ and “could give testimony for 30
minutes.” Thetrid court erred in quashing Ann Maddox’ s subpoena.
C. Exclusion of Maddox’swritten deposition

130. Missssippi Rule of Civil Procedure 32(a)(3)(C) provides that:

The deposition of a witness, whether or not a party, may be used by any

party for any purpose if the court finds that the witness is ungble to

attend or testify because of age, illness, infirmity, or imprisonment
The trid judge abused her discretion in exduding Maddox’s written deposition in the entirety.
“Admisson or suppresson of evidence is within the discretion of the trid judge and will not
be reversed absent an abuse of that discretion.” Church of God Pentecostal, Inc. v. Freewill
Pentecostal Church of God, Inc., 716 So. 2d 200, 210 (Miss. 1998) (citations omitted). The
reviewing court may reverse a case only if, “the admission or excluson of evidence . . . results

in prgudice and harm or adversdy daffects a subgantial right of a party.” K-Mart Corp. v.
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Hardy, 735 So.2d 975, 983 (Miss. 1999). It is sdf evident that a defendant loses a substantive
right when he is prohibited from examining a close familly member regarding his or her
firghand knowledge of plantiffs physcd and mentd condition both before and after the
dleged injury was incurred, as well as the plantiff's post-surgical condition and activities, and
any acts or statements contrary to those espoused in court.

131. Defendants dlege that Maddox’'s testimony would raise compdling questions regarding
the legitimecy of plantff's dams and spedificdly wanted to confirm Maddox's phone call
to Dr. Blake and meeting with the Defendants attorneys and to offer evidence to support their
theory of the case. The tria judge excluded the depostion in its entirety based on Maddox’'s
daement that she was under the influence of drugs and that she could not guarantee the
truthfulness of her answers.

132. This Court has found that drug and acohol abuse does not render a witness incompetent
per se. Carter v. State, 743 So. 2d 985 (Miss. 1999). In Carter, this Court found that an eye
witness who had drug and acohol problems was competent to testify and recognized a generd
trend “to regect rigid rules of incompetence in favor of admitting the testimony and alowing
the triers of fact judge the weight to be given such evidence” Id. at 989 (cting United States
v. Killian, 524 F. 2d 1268, 1275 (5th Cir.1975) (trid court did not abuse discretion in
dlowing witness to tedtify despite contention that he was a heavy user of drugs and suffered
time to time from hdlucinations)). It was eror for the trial court to exclude Maddox’'s
deposition on the basis of drug use. Furthermore, other portions of the deposition clearly bear

out the lucidity of the witness.
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133. After improperly quashing Maddox’s subpoena to testify live, the judge should have
minmdly alowed relevant testimony to be introduced into evidence. The fact that Maddox
was taking medications adone cannot be the sole bass for exdudon. If that was the sole tes,
inured plantiffs taking medication would never be dlowed to tedify. “[T]his court
consdently holds that decisons as to the weght and credibility of a witnesss statement are
the proper province of the jury, not the judge.” Doe v. Stegall, 757 So. 2d 201, 205 (Miss.
2000). The jury should have been alowed to reach their own conclusons about Maddox's
tetimony and whether or not it was rdiable or credible. “If evidence has any probative vaue
at dl, the rule favors its admisson.” Miss. R. Evid. 401 cmt. Excerpts from the written

depogition of Ann Maddox include the following:

Q: What was the purpose for caling Dr. Blake s office?

AM: | think it was something concerning -- about Alex walking on hisfoot.
Q: What did you intend to discuss with Dr. Blake?

AM: That.

*k*

Q: And at the time you cdled Dr. Blake's office, a lawsuit had been filed by
your daughter and son-in-law against Dr. Blake?

AM: | bdieve it had. | don’'t know for sure whether it had been filed or not.
| don’'t know the dates.

Q: You atempted to cdl Dr. Blake, a man whom you had never met, about
alawsuit your daughter and son-in-law had filed?

AM: Yes

Q: Because you did not believe it was right for Dr. Blake to be blamed for
Mr. Clein’s problems?
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AM:

AM:

AM:

AM:

AM:

AM:

AM:

I’m no doctor. | don't know that.

You dso told the person you spoke to a Dr. Blake's office that you did
not want your name brought into this?

We just wanted some information, and we just preferred that it wouldn't
be told, because we wanted it -- to know for oursdves. That's what | can
remember right now.

You fdt that Dr. Blake needed to know what was going on insofar as the
lawsuit your daughter and son-in-law filed againg him?

| can't remember clearly now. But to the best of my knowledge a this
time, | believe we were going to ask him whether he should wak on his
foot or not.

You told the person with whom you spoke that you thought that Dr. Blake
needed to know what was going on?

| don’t know whether it would have hurt if he walked on it or not.

Why did you fed Dr. Blake needed to know wha was going on
concerning the lawvsuit?

| don’t understand that. At the present time, | don’'t understand.

You did not fed the lavauit filed by your daughter and son-in-law was
right?

Oh, | don't know.

In fact, you told the person with whom you spoke: “This lawsuit is just
not right”?

| don’'t remember that at thistime. | don’'t remember.

And that was because you knew that Mr. Clein, your son in law, did not
take care of hisleg before the surgery performed by Dr. Blake?

| don't know the indructions that he gave him about taking care of it.

In other words, you believed Mr. Clein was blaming Dr. Blake for
problems that existed before the surgery performed by Dr. Blake?
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AM: | know he sad he had an accident, but | thought that was the reason he
went to the doctor, you know, because he needed trestment. | don't
know. | can't think.

Q: Was your vist concerning the lawsuit your son-in-law and daughter filed
agang Dr. Blake?

AM: We were concerned about him walking on his foot, if it would hurt it or
not. And| -- a thistimel can’'t remember just what was sad.

34. Maddox's testimony was reevant because Maddox raised issues regarding the
legitimecy of plantiff's dams and she had firdhand information regarding plaintiff’'s physca
and mentd condition both before and after Dr. Blake's treatment. While Maddox did
frequently answer questions by saying that she did not know, or that she was not sure,
importantly she confirmed the phone cdl to Dr. Blake's office, which was documented by
another excluded witness, Hane Puckett. She confirmed that the phone call had something
to do with Clen waking on his foot. She confirmed he needed treatment. This testimony
should have come before the jury by way of Maddox’'s in-court tetimony. However had a
hearing been hdd regarding her ability to attend court due to illness or infirmity, and she was
declared unavailable, then minimally, in the dternative, the judge should not have excluded the
written depogition in its entirety.
D. Elaine Puckett’s testimony and written memorandum.

135. Defendants argue that one of Dr. Blake's nurses, Elaine Puckett, should have been
dlowed to tedtify to the substance of the aforementioned phone conversation with Ann
Maddox and/or her written memo of the conversation made at or near the time of the phone
cdl should have been admitted into evidence. Portions of Elaine Puckett’'s memorandum

concerning the phone cdl, on August 7, 1998, include the following:
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| answered a telephone cal at aout 10:15, and the lady asked to speak to Dr.
Blake. | told her he was talking on another phone cdl and asked if she would
like to leave a message. She said she had cdled yesterday and he wasn't in and
she cdled back today to try to reach hm. She said this is persona and | need to
tdk to m.  ‘This is about lega suff. | asked her to leave her name and
telephone number and | would ask him to return her cal. She said this is about
a lavaut and she didn't want her name init. ‘I think Dr. Blake needs to know
what is happening.’

‘This is my son-in-law and he is suing Dr. Blake. Dr. Blake needs to know this
before he gives his deposition.’

‘This is just not right. He is not taking care of his leg and did not before this.
They are blaming Dr. Blake and he never took care of hisleg.’

‘He is seeing a psychiatris and they are saying this is because he is upset
because of what happened to his leg but he was having problems before dl this
and seeing a psychiatrist.’

‘This is my daughter and what they are doing isn't right. Dr. Blake needs to know
this | have two grandchildren and if my daughter knew | was cdling they would
get mad at me’’

‘my husband and | have talked this over and don't think it is right for them to
blame Dr. Blake’

‘My son-in-law never took care of his foot. He is saying now that he wishes
they would take it off up higher, but | told him that that is the last thing he should
be wishing for.’

Thetrid court erred in excluding this testimony.

evidence should be admitted under Mississppi

Furthermore, because the trial court excluded Maddox’'s testimony and written

deposition, she then became an unavailable witness as described in Miss. R. Evid. 804.
According to Rule 804(4), unavalability includes dtuations where the witness is unable to

tedify due to then exiding physcad or mentd infirmity. Defendants argue tha this hearsay

circumgtantid guarantees of trustworthiness.

20

Rule of Evidence 804(b)(5) as having



137. Missssippi Rule of Evidence 804(b)(5) reads in pertinent part:

(b) Hearsay Exceptions. The following are not excluded by the hearsay rule if
the declarant is unavailable as awitness:

*k*

(5) Other Exceptions. A datement not specificaly covered by any of the
foregoing exceptions but having equivdent circumstantial guarantees of
trusworthiness, if the court determines that (A) the statement is offered as
evidence of a materid fact; (B) the statement is more probative on the point for
which it is offered than any other evidence which the proponent can procure
through reasonable efforts, and (C) the general purpose of these rules and the
interests of judice will be best served by admisson of the Statement into
evidence. . ..
This Court finds that the conditions for admisshility under Rule 804 were saidied with
respect to Maddox’'s datements to Puckett. Maddox's statements made to Puckett were
admissible only if Dr. Blake could show (1) necessty for the evidence, and (2) adequate
indicia of reliability. Jones v. Hatchett, 504 So. 2d 198, 202 (Miss. 1987). The statement
was offered because Maddox raised quesions regarding the legitimacy of the plantiff's dams
and had information regarding Clein's physicad and mentad dsate before and after the surgery
performed by Dr. Blake. All other avenues to dicit testimony from Maddox had been denied
or excluded, and this was the only probative evidence of the information known by Maddox
about Clein's injuries and about the legitimacy of his dams.  From the information obtained
in Maddox’s written depodtion, there is no dispute that Maddox caled Dr. Blake's office.
What Maddox dlegedly faled to remember was the reason for the cal and most of what she

related.  Puckeit's testimony would have provided the jury with probative information

concerning this phore cal. This Court finds that Maddox’s statements made to Puckett had
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crcumsgtantid guarantees of trustworthiness, and Puckett should have been dlowed to testify
asto the content of their conversation.

138. Additiondly, Rule 613(b) of the Missssppi Rules of Evidence provides for the
admissbility of prior statements of witnesses. The rule reads as follows: “Extrinsc evidence
of a prior incondgent datement by a witness is not admissble unless the witness is afforded
an opportunity to explan or deny the same and the opposite party is afforded an opportunity
to interrogate him thereon, or the interests of judice otherwise require.” If Ann Maddox had
tedtified live and subsequently agreed to the contents of Puckett's memo, then this rule would
not come into play. However, if her live testimony contradicted the contents of the memo,
then Elaine Puckett’s testimony would have been admissble Had Maddox's written deposition
been introduced into evidence, then Rue 613 would aso apply to Elaine Puckett’s testimony,
as Maddox had admitted to making the call but denied remembering why.

[Il. Did the trial court er in preventing the words “curse’” and
“witchcraft” from being used at trial?

139. Prior to the surgery, and during the subsequent course of Clein's treatment, thereare
entries in his medica records which were introduced into evidence by agreement. Clein Stated
that he beieved his dead mother, who practiced witchcraft, had placed a curse on him, which
resulted in his amputation and condition. At trid, the judge ruled that the use of the words
“cursg’ or “witchcraft” could not be used or referred to because of the dleged prejudicia
effect the words might have upon the jury.

140. The plantff “opened the door” to this inquiry by offering into evidence hismedica

records, without redacting the records. There are numerous references to Clein's bdief in a
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curse within the medicad records. Evidence, even if otherwise inadmissble, can be properly
presented where a party has "opened the door.” Crenshaw v. State, 520 So. 2d 131, 134 (Miss.
1988). In this case, a ggnificant component of plantiff's cdams ae reated to emotiond
distress and menta anguish, i.e. psychologica or psychic injuries. As such the defense was
denied an opportunity to legitimatdy explore the plantiffs own dsatements regarding the
origin and/or source, cause, and extent of his psychologica injury, agitation, and disturbance.
141. The court does have discretion to exclude evidence if its probative vaue isoutweighed
by the danger of unfar prgudice. Miss. R. Evid. 403. However, this Court finds that the
probative value of exploring the origin and/or source, cause, and extent of his emotiona
distress, menta anguish, and psychologica injury, outweighed the danger of unfar prgudice.
Clen dleged that Dr. Blake's procedure caused dl three. The defense was thwarted in its
attempt to edtablish by Clein's admissons in his medicad records, that he suffered Sgnificant
pre-exising mentd and emotiond issues totaly unrelated to Dr. Blake's surgery, which was
downplayed in his orad tedimony. The plantiff's prior Statements are certanly probative
regarding the origin and/or source, cause, and extent of his camed mentd and emotiond
problems, induding pre and post surgery. This issue was both relevant and probative
concerning causation and aggravation of the plantiff's pre-exiging mental condition, as will
be discussed in Issue VIII.  The trial court erred in prohibiting the defendant from developing
facts through the cross-examination of the plaintiff and other witnesses, and in prohibiting
documentary evidence, regarding the origin and/or source, cause and extent of his menta
anguish and emoationd distress, and findly erred in prohibiting the defense from arguing ther

theory to the jury with proper indructions.
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V. Did the trial court er in alowing the testimony of orthopaedic
surgeon, Dr. Hans-Jorg Trnka?

f42. Unless an abuse of discretion is evident, a trid judge's determination onthe
qudification of an expert will not be disturbed on appeal. Palmer v. Biloxi Reg'| Med. Ctr.,
Inc., 564 So. 2d 1346, 1357 (Miss. 1990).
143. Dr. Blake and JBJC ague tha Miss. Code Ann. § 11-1-61 (Rev. 2002) controls with
respect to who may qudify as a witness in a medicd mapractice action. According to Miss.
Code Ann. § 11-1-61:
In any action for injury or death agang a physcian, whether in contract

or in tort, aisgng out of the provison of or falure to provide hedth care

sarvices, a person may qudify as an expet witness on the issue of the

appropriate medicd standard of care if the witness is licensed in this state, or

some other state, as adoctor of medicine.
Defendants ague that 811-1-61 precludes expet medicd testimony by a physcian not
licensed within the United States. We disagree.  This datute is one of incluson rather than
exduson. Just because the statute reads that a person may qudify as an expert if licensed in
this or another state, does not mean that one may only qudify as an expert if licensed in the
United States. We find tha this evidentiary satute does not conflict with the Mississppi
Rules of Evidence, which govern evidentiay matters, including the qudification of expert
witnesses.
144. The Missssppi Rules of Evidence govern who may quaify to testify as an expert.
Missssppi Rule of Evidence 702, states in pertinent part, that “a witness qualified as an expert

by knowledge, <ill, experience, traning or educaion, may tedify thereto in the form of an

opinion or otherwise. . . .” After examining these factors, this Court concludes that Dr. Trnka
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was not qudified to testify as to the standard of care in August of 1995 involved in the case sub
judice and the judge abused her discretion when dlowing him to testify. However, this holding
does not disquaify al doctors who are licensed and practice outsde the United States. The
decision should be on a case-by-case basis.

45.  Although Dr. Trnka stated that he was familiar with the standard of care in the U.S. in
1995, the trid testimony reveds that in August of 1995, he was ill in his resdency in Austria
and had not completed his own orthopedic training. Furthermore, he did not become a
practicing orthopedic surgeon until after Dr. Blake had performed the surgery on Clen.
Therefore, he tedtified about a standard of care in the U.S. at a time when he was not a licensed
orthopedic surgeon in either Austriaor the U.S.

46. Dr. Trnka completed dl of his medicad school training in Audria He did not attend
medicad schoal in the United States. He had not taught in the United States. The only medica
aticles or treatises he clamed authorship of are unrdated. He has never been qudified as an
expert in an American court.  Significantly, the only records he reviewed to form an opinion
were those of Dr. Blake. He is not licensed in the U.S. or any date in the U.S. Furthermore,
he is not board certified by any medicd board within the U.S. and has never practiced medicine
anywhere in the U.S. His only experience in the U.S. was obtained by an observership in 1990
a John Hopkins on knee arthroplasties, which is not an issue in this case, and a Foot and Ankle
traveling observership.

147. Dr. Trnka's knowledge, ill, experience, training and education were insufficient to

qudify hm to tedify as an expert medicd witness regarding the standard of care for a period

25



of time which preceded his acquidtion of the knowledge, <kill, and experience necessary to
qudify him. Therefore, it was an abuse of discretion to dlow Dr. Trnkato testify.

V. Did the trial court err in alowing into evidence photographs of the
amputation?

148. A decison of a tria judge to admit photographs into evidence will not be disturbed
absent a showing of an abuse of discretion. Morrisv. State, 777 So. 2d 16, 27 (Miss. 2000).
“A photograph, even if gruesome, gridy, unplessant, or even inflammatory, may dill be
admissble if it has probative vdue and its introduction into evidence serves a meaningful
evidentiary purpose.” Minor v. State 831 So.2d 1116, 1120 (Miss. 2002) (quoting Noe v.
State, 616 So.2d 298, 303 (Miss. 1993)).  “[P]hotographs which are gruesome or
inflanmatory and lack an evidentiary purpose are dways inadmissible as evidence.” McFee
v. State, 511 So. 2d 130, 134 (Miss. 1987).

149. This Court finds that the photographs of the amputation were exhibited for no
meaningful evidentiary purpose. The pictures in question (an origind and one enlarged blurry
copy) are of an unidentifigble, bloody, severed body part. In Minor v. State, 831 So. 2d 1116,
1120 (Miss. 2002), quoting Noe, 616 So. 2d at 303, this Court held that the use of photographs
depicting body parts upon which a “medica technician . . . has used the tools of his trade to
puncture, sever, dissect, and otherwise traumatize body parts is ill-advised.” In the case sub
judice, Clein introduced into evidence poorly defined photos of a bloody, amputated limb,
which served no probative evidentiary purpose other than to prejudice the defendant and to

shock the jury. Accordingly, it was eror to introduce the photo. Standing aone, this would
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unlikdy be reversble eror, however, we caution litigants against using photographs which
serve no probative evidentiary purpose.

VI.  Did the trial court err in precluding the use of exhibits D-20, D-21
and D-24?

150. Exhibits D-20, D-21 and D-24 contained a visual summary of the history of Clen's
foot. Two of the exhibits showed Clein's origina injuries dating back to 1981, with one
exhibit purportedly showing the history of the foot upon presentation to Dr. Blake. Defendants
argue that the exclusion of these exhibits was error.

151. This Court finds no eror in the excluson of D-24 depicting Clein's origind injuries
with lacerations shown on the outsde of the foot. However, this Court does find eror in the
excluson of D-21 and D-20. D-21 contains an x-ray and a picture of Clein's bones as they
were fractured in the motorcycle accident. D-20 contains a depiction of the history of the foot
upon presentation to Dr. Blake. Dr. Blake should have been dlowed to utilize the illudtrations
in his tetimony. D-24 is a depiction of what the foot looked like when presented to Dr. Blake,
with two cdluses clearly marked as “previous” The judge excluded this illustration and stated
that Dr. Blake could only tedify as to what he saw at the time he treated Clein. The judge
opined that if Dr. Blake was dlowed to tedify to these illudrations, that the jury would be
mided into thinking he had the information available to him at the time of treatment. However,
this could have been addressed in cross-examination. “An expert's qudifications and the bads
of his conclusons are open to cross-examinaion. The jury, as is thar province, may reect the

expert's testimony just as they might any other witness” Hollingsworth v. Bovaird Supply

Co., 465 So.2d 311, 314 (Miss. 1985). Dr. Blake was qualified by education, skill and
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experience and dfter reviewing plantiff’s persona medica records he could tedify as to the
hisory of Clen's foot problems from medica records and using the illugtrations.  This Court
finds error in the exclusion of illugtrations D-21 and D-20.

VIlI. Did the trial court err in ingructing the jury, sua sponte with a
jury ingtruction concerning the aggravation of plaintiff's pre
existing mental condition?

52. “The Circuit Court enjoys consderable discretion regarding the form and substance of
jury indructions” Splain v. Hines, 609 So. 2d 1234, 1239 (Miss. 1992). “The tria judge
may initiaie and give appropriste written indructions in addition to the approved ingdructions
submitted by the litigants if, in his discretion, he deems the ends of justice so require” Newell
v. State, 308 So. 2d 71, 78 (Miss. 1975).

153. The indruction given by the court concerning preexisting mental conditions wasas
follows

The Court indructs the jury that a Defendant who injures a plantiff suffering
from a pre-exising menta condition is ligble for the entire damage for mental
distress when no gpportionment can be made between the pre-exising mental
condition and the damage caused by the defendant - thus the defendant mug take
the plaintiff as he finds him.

In other words, if you find by a preponderance of the evidence that Plaintiff,
David Clen, is entitted to awy damages for mentd distress, you should
compensate him for any aggravation of any exising menta or other defect (or
activation of any such latent condition), resulting from such injury. If you find
that there was such an aggravation, you should determine, if you can, what
portion, if any, of the plantiffs mentd or other condition resulted from the
aggravation and then make dlowance in your verdict only for that portion of the
aggravation. However, if you cannot make that determination, or apportion, or
if it cannot be sad tha the condition would have existed apart from the injury,
you should consder and make alowance in your verdict for the entire condition.
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Defendants argue that this instruction was not warranted based upon the evidence adduced at
trid; however, this Court disagrees. The jury heard that Clein was committed to a psychiatric
hospital, experienced halucinations and saw psychiatrists for anxiety and depression, prior to
being treated by Dr. Blake.

154. “One who inures another suffering from a pre-existing condition is liable for the entire
damage when no apportionment can be made between the pre-existing condition and the
damage caused by the defendant — thus the defendant must take his victim as he finds her.”
Brake v. Speed, 605 So. 2d 28, 33 (Miss. 1992). This Court finds that this indtruction was
proper to inform the jury of how to dlocate damages for Clein's claimed mental distress, but
a the same time, highlights the trid court's erors in precluding the defendant from fully
devdoping the source and/or cause, origin, and extent of plantiffs mentd and emotiond
history and excluding witnesses.

VIII. Did the trial court err in refusing to ingtruct the jury regarding the
non-taxability of damages?

155. Dr. Blake and JBJC argue that the jury should have been indtructed that if they returned
an award for damages, this award would not be taxable. Under § 104(a)(2) of the Interna
Revenue Code of 1954, 26 U.S.C. § 104(a)(2) (1984), damages awarded as compensation for
persona injury are not induded in the recipient's gross income. Therefore, these awards are
not subject to income taxation.

156. Defendants rely upon Seaboard Sys. R.R., Inc. v. Cantrell, 520 So. 2d 479 (Miss.
1987); however this rdiance is misplaced. In Cantrell, the action was brought under the

Federd Employee's Liability Act (“FELA”). Reying on the Supreme Court’'s decison in
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Norfolk & Western Ry. v. Liepelt, 444 U.S. 490 (1980), this Court stated in Cantrell that,
“[f]lhe question of whether it was error to refuse an indruction as to nontaxability of an award
for economic loss in FELA cases is a matter governed by federd law, even though the action
is brought in state courts.” Cantrell, 520 So.2d at 484. In Cantrell, this Court found that the
refusd of the trid court to grant an indruction as to the non-taxability of damages was
reversble error. 1d. a 484. However, the ruling in Cantrell was limited to cases aisng under
federd lav. This Court in Cantrell did not expand this jury indruction requirement to state
courts.
57. This Court rules in accordance with the mgority of states that do not permitjury
ingructions as to the non-taxability of damages. “To inject the incidence of the ever changing
tax scheme . . . into a jury damage trial would lead the jury into a hopeless quagmire of
confusion and conjecture.” Paducah Area Pub. Library v. Terry, 655 SWw.2d 19, 23 (Ky. Ct.
App. 1983). The trid court did not er in refusng to indruct the jury as to the non-taxability
of damages.
IX. Did the trial court err in prohibiting the jury from consdering

that Deborah Clein had failed to disclose a shoplifting conviction

in an interrogatory response and in denying defendant’s motion to

compel?

A. Failure to disclose shoplifting conviction

158. Defendants argue tha the fact that Deborah Clein, a former plaintiff who dismissed her

case with prgudice, submitted fadse discovery responses, should have been disclosed to the

jury. Deborah was not caled as a witness at trial. Therefore, even if otherwise admissible, this
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isue is moot. The falure of the plantiff's wife to disclose a shoplifting conviction has no
probative vaue in the determination of thiscase. Thisissueis without merit.

B. Motion to Compd
159. Because Deborah’'s falure to disclose her shoplifting conviction was not admissible,
thisissue does not warrant further discussion and is meritless.

X. Does missing page of an exhibit from the record on appeal warrant
anew trial?

160. Defendants argue that because a page of exhibit P-18 is missing from the record on
appedl, that they should be granted a new trial. “A party wishing to object to the admissibility
of evidence must make clear that the evidence to which the objection was made can be
identified in the record.” Kmart Corp v. Lee, 789 So. 2d 103, 106 (Miss. Ct. App. 2001),
ating Cossitt v. Alfa Ins. Corp., 726 So. 2d 132, 135 (Miss. 1998). This Court cannot hold
trial judges in error because an exhibit has been misplaced. This Court finds that this argument
iswithout merit.

Xl.  Did the trial court err in denying defendants motion for directed
verdict and motion for judgment notwithstanding the verdict?

161. An appdlate court reviews a trid court’s grant or denia of a motion for directed verdict
under the same standard of review that is employed when reviewing the denid of a judgment
notwithstanding the verdict. Shelton v. State, 853 So. 2d 1171, 1186 (Miss. 2003). We
review the ruling on the last occasion the chdlenge was made to the trid court; when the

arcuit court overruled the motion for JINOV. Id. This Court’s standard in reviewing the denid

of the INQV isasfollows
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This Court will congder the evidence in the ligt most favorable to the appellee,
gving that party the bendfit of dl favorable inference that may be reasonably
drawn from the evidence. If the facts so consdered point so overwhelmingly in
favor of the appelant that reasonable men could not have arrived a a contrary
verdict, we are required to reverse and render. On the other hand if there is
subgtantia  evidence in support of the verdict, that is, evidence of such quality
and weght that reasonable and far minded jurors in the exercise of impartid
judgment might have reached different conclusions, affirmanceis required.
Ala. Great S. R.R. v. Lee, 826 So. 2d 1232, 1235-36 (Miss. 2002).
762. Dr. Blake and JBJC argue that not one of plaintiff's medical experts “ever testified to
a reasonable degree of medical probability or certainty that Plaintiff's amputation and other
damages were proximady caused by the surgery performed by Dr. Blake.” This Court has held
that “[a] medicd expert need not tedify with absolute certainty.” Stratton v. Webb, 513 So. 2d
587, 590 (Miss. 1987). In Stratton, the defendants argued that the plantiff had not provided
the appropriate medical expert testimony to satisfy causation requirements because the
medicd expert had tedified that he could not postively dae the cause of the plantiff's
medical condition. 1d. a 589. However, the expet tedtified that the plaintiff had back
problems fallowing her accident and fdt the injury was related to the accident. Id. a 590. In
finding that there was sufficient causation evidence to sustain the verdict, this Court dated that
the expert's “testimony, taken as a whole sufficiently established a reasonable medical
certainty that the accident caused the injuries.” | d.
163. As a whole, dthough disputed, the testimony was sufficient for reasonable and
farminded jurors to conclude that (1) the procedure performed by Dr. Blake was a breach of

the standard of care, (2) tha Dr. Blake violated the standard of care by not adequately

describing the risks when obtaining consent to peform the surgery, and (3) that the surgery
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was a proximate or proximate contributing cause of Clen’'s amputation. Clein tedtified that
his condition following the surgery was so panful that he ultimatdy concluded he would be
better off by having his foot amputated. “Any witness is competent to testify who has
evidentiary facts within his personad knowledge, ganed through aty of his senses. A
nonprofessonal witness may describe personal injuries.  Physicd pain, weakness, exhaustion
and the like are matters one may tedtify about.” 1d. (quoting Dennis v. Prisock, 221 So. 2d
706, 710 (Miss. 1969)). Clein dated that the pain he experienced in his foot after the surgery
was often times unbearable and because of this proceeded with the amputation.

164. Dr. Gottschak tedtified that the deformity of Clein's foot was in part a result of the
surgery performed by Dr. Blake. He aso tedified that the manner in which Dr. Blake
performed the procedure, an osteomy at midshaft, was not within the standard of care. Dr.
Frank Gottschak recommended amputation because of the deformity of the foot and that the
deformity was caused in part by the procedure Dr. Blake had performed.

165. Dr. Keth Donatto tedtified that Dr. Blake did not perform the multiple metatarsal
osteotomy within the standard of care because “the osteomies were Iet to float,” which caused
madunions Dr. Donatto aso tedtified that the pain Clein was experiencing after the surgery
was because of these malunions.

166. After a caeful review of the record, we conclude that there was sufficient evidenceto
create a jury issue that the procedure performed by Dr. Blake and/or the lack of informed
consent was a proximate contributing cause of Clein's amputation. The testimony of Drs.

Gottschadk and Donatto, dong with Clein's testimony was sufficient to submit the issue of
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proximate cause to the jury. The trid court did not err in denying the INOV motion. This
issue is without merit.

XIl. Whether thetrial court erred in refusing to grant a remittitur.
167. Because we reverse and remand for anew trid, thisissue requires no discussion.

CONCLUSION

168. A comprehensve review of the record reveds multiple and substantia errors by the
trid court. While any of these erors standing done might not require reversd, the cumulative
effect of errors deprived the defendants of a fair trid. Therefore, the judgment of the triad
court isreversed, and this case is remanded for anew trid consistent with this opinion.
169. REVERSED AND REMANDED.

SMITH, CJ., WALLER AND COBB, P.JJ., CARLSON AND DICKINSON, JJ.,

CONCUR. EASLEY AND GRAVES, JJ., DISSENT WITHOUT SEPARATE WRITTEN
OPINION. DIAZ , J., NOT PARTICIPATING.
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